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Court Rules Reinstatement Restarts Contestability 
 
CITES:  Cardenas v. United of Omaha Life Ins. Co., 2013 U.S. App. LEXIS 
20031 (5th Cir. Sept. 30, 2013). 

 
SUMMARY: An insurer denied a beneficiary’s claim for benefits from a life 
insurance policy taken out by her daughter. The insured daughter had allowed the 
policy to lapse but reinstated it 13 months before her death. The policy contained 
a clause that provided the contract would become incontestable if it remained in 
force "for two years from its date of issue during the lifetime of the insured."  
 
The issue was how the insured daughter’s death during the contestability period 
affected the reinstatement. The mother argued that state law (Texas) required a 
holding that the reinstated policy had become incontestable.  The insurer argued 
that the reinstated policy never became incontestable because the insured died 
before the two-year period ran.  The Appeals Court held for the insurer. 
 
FACTS: The insurer issued the policy in March of 2001. It lapsed for 
nonpayment of premiums in June 2005.  It was reinstated in January 3, 2006. 
However, the insured made numerous misstatements about her health in that 
reinstatement application. Among these was the omission of the fact that she had 
lost thirty pounds between March and July 2005, including eighteen pounds in 
one week. She did not tell the insurer she suffered from Crohn's disease and had 



been hospitalized for four weeks during June and July 2005.  The insured died in 
February of 2007 of toxic megacolon, sepsis, cachexia and Crohn's disease.  
 
The Plaintiff mother lost her case in district court. On appeal, she argued that the 
reinstated policy was incontestable because the insurer failed to contest it within 
the requisite two years. The insurer countered that it had satisfied the 
requirements for rescinding an insurance policy procured by fraud, and that the 
policy remained contestable because the insured died before the two-year period 
expired.  
 
The Appeals Court had to decide whether a life insurance policy, after it has been 
reinstated, automatically becomes incontestable after two years, or whether the 
insured must survive that two-year period.  
 
RELEVANCE: When premiums have not been paid by the end of the grace 
period, a policy “lapses.”   A lapsed policy can be revived if certain requirements 
are met and the policyholder puts the insurer back to the same financial position it 
would have been had the policy never lapsed.  
 
To prevent adverse selection, that is, to thwart those who are ill or at greater risk 
from gaming the insurer, the insured must be able to prove to the insurer’s 
satisfaction that they are insurable at the date of reinstatement.  Otherwise, former 
insureds who have become uninsurable would – just as was the case here – seek 
to become insureds again – with obvious adverse economic effect on the insurer.  
 
According to THE TOOLS AND TECHNIQUES OF LIFE INSURANCE PLANNING (5th 
ed.):  
 

The incontestable clause provides a balance between the legitimate 
interests of the parties…  
 
The incontestable clause avoids the necessity of a long, expensive, 
and uncertain litigation on the part of beneficiaries to prove the truth 
of statements made in the application for the policy while the insured 
was alive and to obtain the policy proceeds after the insured’s death.  
 
…At the same time, the clause allows a reasonable time for the 
insurer to discover and resist fraud, deny liability, and rescind the 
policy. 

 

http://www.nationalunderwriter.com/the-tools-techniques-of-life-insurance-planning-5th-edition-1.html?_cldee=c2NobWlkQGFhbHUub3Jn


The bottom line of this case is that the Appeals Court found that state law did not 
intend to protect beneficiaries, to the detriment of insurers, where the insured 
committed fraud during the reinstatement process.   
 
The Court here concluded that  
 

"In the absence of anything either in the policy or the reinstatement to 
require a different construction…the incontestable clause is renewed on 
reinstatement of the policy, and applies to the reinstatement as to both 
parties in the same manner and to the same extent as it applied to the 
original policy."   

 
So, as a general rule, clients should be informed that the same contestable period 
that applies to the original contract applies to the reinstatement. 
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DISCLAIMER  
 
In order to comply with requirements imposed by the IRS which may apply 
to the Washington Report as distributed or as re-circulated by our members, 
please be advised of the following:  
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 
AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  
In the event that this Washington Report is also considered to be a 
“marketed opinion” within the meaning of the IRS guidance, then, as 
required by the IRS, please be further advised of the following:  
 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON 
THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE 
FROM AN INDEPENDENT TAX ADVISOR.  
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